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THE TORRENS TITLE SYSTEM IN COLORADO
By

RICHARD W.

LAUGESEN*

The present day observer cannot but smile when he reads the
preamble to the 1858 Real Property Act of South Australia.1 This
statute was the first enactment into law of Sir Robert Torrens'
theories on land tenure. The preamble reads:
Whereas the inhabitants of the Province of South Australia are subjected to losses, heavy costs, and much perplexity, by reason that the laws relating to the transfer
and encumbrance of freehold and other interests in land
are complex, cumbrous, and unsuited to the requirements
of said inhabitants, it is therefore expedient to amend the
laws.
Torrens introduced his theories to the Legislative Council of
South Australia in the form of a private member's bill. He was,
at the time of its introduction, Collector of Customs at Port Adelaide, and his duties gave him good opportunity to become familiar
with the Merchant Shipping Act of South Australia.2 This act, with
its provisions for the orderly transaction of sales of merchant ships,
was conceded by Torrens to have formed the model for his landregistry system. The thesis of his plan was to make the conveyancing of title to3 land as cheap and simple as the transfer and ownership of ships.
The first registration statute voiced the essential principles
conceived by Torrens as being the answer to the needs of his day.These same basic principles are in force in a number of jurisdictions
today. Proof of the validity of these concepts, at least in theory, is
evidenced by the fact of their adoption and successful use in a host
and territories,5 and at least sixteen states of
of foreign countries
6
this country.
In order to accomplish the objectives of (1) certainty of title,
(2) simplicity and (3) inexpensiveness of operation, a system was
established under governmental control for registration of title to
land itself rather than registration of the documents or deeds
merely evidencing title. Simplified forms of leases and mortgages
were provided for. Under the Torrens system, once title was initially determined to be in a certain person, a decree in rem was
rendered to that effect and an initial certificate of title was entered
in the record books provided for that purpose, the owner receiving
a duplicate copy.
All subsequent transactions creating interests in or encumbrances on land were to be recorded on the face of the original
* December graduate, University of Denver College of Low.
1 "An Act to Simplify the laws relating to and Encumbrance of Freehold and other Interests in
Lond," 21 Vict., No. 15 (1858).
2 17 and 18 Vict., ch. 104 (1854).
3 Registration of automobile titles in Colorado provides the best and most understcncoble presentday analogy to what Torrens had in mind.
4 There has been no substantial change in the South Australian Act for over 100 years. Many
acts are patterned from it.
5 Australia, New Zealand, England, Ireland, Irish Free State, Philipines, and several Latin
American countries.
6 In order of adoption: Illinois, Ohio, California, Massachusetts, Oregon, Minnesota, Colorado,
Washington, New York, North Carolina, Mississippi, Nebraska, South Carolina, Virginia, Georgia,
North Dakota, South Dakota and Hawaii. Some of the states have repealed their low in recent
years. 6 Powell, Real Property § 922 (2d ed. 1958).
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certificate. When a conveyance was made, the old certificate was
cancelled and a new one drawn with all the lesser estates or liens
which appeared on the face of the old certificate as still subsisting
carried forward and entered on the new certificate. In this way, the
condition of the title to particular property could at any time be
determined easily and quickly by prospective purchasers, mortgagees and creditors. Torrens intended that, if necessary, even a
layman could carry out land transactions without intervention of
a skilled conveyancer or attorney.7
I.

THE PROBLEM DEFINED

The difference between this radically new registration of title
process and the systems then in effect can readily be appreciated.
Under the ordinary deed system, a person dealing with land relied
on an examination of the chain of documents produced by the
vendor in order to establish that the vendor had good title to the
land. The cumbersome task of examining and evaluating the instruments, and the very apparent risk of an important instrument not
being produced, made this system a hazardous one for prospective
purchasers or mortgagees.
A second system was also in use, and is still favored in many
areas of the world. This was also a deed system, but required that
all documents relating to land be recorded in a government office.
Such a system eliminated the second hazard of the ordinary deed
system, in that no document was of any effect as to third persons
unless recorded in a specified place. Because the statutes establishing the recording system have almost invariably been regarded as
intended for the protection of subsequent purchasers only, failure
to record in no way affected the passing of title between the parties
thereto8 Many risks still remained because some interests did not
need to be recorded, and the mere recording of a prior instrument
did not make it valid.9
Some of the shortcomings of the recording system concerning
elements upon which title may depend were, and in many jurisdictions still are, as follows: "I
(1) There are usually no means of verifying the genuineness
of signatures, either of grantors or witnesses.
(2) In case of intestate death of the owner, the decree of
the court is not necessarily conclusive as to who are the
heirs. A subsequent purchaser must determine this at his
peril. 1
(3) The fact that a deed appears of record is only prima
facie evidence of delivery.
(4) Even an unrecorded deed will ordinarily be effectual
to those with actual notice of it.
(5) Questions of incapacity to contract are not determined
by the recording of the deed.
7 One of the earliest descriptions of the Torrens System was written by James Edward Hogg in
1905 and can be found in his book, The Australian Torrens System. For a more recent evaluation
see Patton, Evolution nf Legislation on Proof of Title to Land, 30 Wash. L. Rev. 224 (1955).
85 Tiffany, Real Property § 1262 (Perm. ed. 1939). See Colo. Rev. Stat. § 118-6-9 (1953).
9tFor example: forged instruments.
1) There is no such thing as a perfect record title. See Chaplin, Record Title to Land, 6 Harv. L.
Rev. 302 (1892).
11 Most jurisdictions take care of this problem by a short statute of limitation. See Colo. Rev.
Stat. § 152-5-39 (Supp. 1960).
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(6) Questions of marriage and divorce may enter into the
status of title. Since recordation is usually very localized in
nature, and jurisdiction of a court in divorce proceedings
is not always clearly established, much doubt is inherently
built in to the recording system in this regard.
(7) Prescription and adverse possession do not appear of
record.
(8) Buyers of devised land take the risk of an unknown
and undiscovered later will.12

(9) The purchaser at a foreclosure sale particularly takes
the risk of many unascertainable factors and unrecorded
elements material to the title.
Generally, time and expense preclude an accurate search into most
of the above matters. The individual purchaser must
decide
13
how far in his title determination he can afford to go.
A third so-called system prevalent today, at least in urban
areas, is the "abstract" system.1 4 By this method, a permanent,
indexed manuscript record of all transactions, conveyances and
encumbrances on the land is made. This record theoretically discloses every scrap of evidence pertaining to the title at any given
point in time. Here, however, the search is merely shifted from the
records at the court house to a bundle of papers the prospective
vendee has purchased at considerable cost.1 " The manuscript must
be brought up to date and an experienced conveyancing lawyer
must be hired to make the search. As under the recording system
of which this method is a part, the purchaser concludes at his peril
the marketability of his vendor's title. The same pitfalls inherent in
the recording system 6 await the purchaser under this method.
In recent years the uncertainty of title aspect of the above
systems has been aided by the advent of "title insurance." It usually
does not make title more certain but does indemnify the disillu12 Bona fide purchasers are protected in Colorado.

Colo. Rev. Stat. § 152-5-38 (Supp. 1960).

13 Probably one of the most futile characteristics inherent in the recordina system is the endless
useless reoetition of work. Although the great majority of titles are marketable, this cannot be
known until the laborious and exhaustive search of numerous records has been completed.
14 This method of evidencing title is an outgrowth of the recording system. Indexing by tract
makes it a much more efficient operation, however. It is in wide use in the middle west and ports
of the Western United States. See the excellent discussion of its use, value and limitations in 1
King, Colorado Practice Methods, ch. 3 (1956).
15 An abstract of title is considered valuable personal property; values can range upward to
$200 or mare. It should be noted that an abstract of title is necessary in the initial registration
process.

Infra note 30.

10 Supra note 10.
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sioned purchaser after a loss of rights resulting from a defect therein. The coverage is, of course, subject to limitations dependent upon
the type of policy, coverage and corresponding premium invested
title search still remains a neby the purchaser. The cumbersome
cessity and is not eliminated. 17
II. A

POSSIBLE REMEDY OPPOSED

In this country, despite the enthusiastic approval of learned
writers in the field of real property,18 title registration has, not been
widely successful. In many states where it has been adopted as
an alternative means of title regulation,' 9 the Torrens law has been
used comparatively infrequently. Among the many factors contributing to this disinclination to utilize the system are vigorous
opposition from title insurance companies and their oft-time allies
the abstract companies, banks and mortgage houses; 20 wide spread
ignorance of the very fact of its existence on the part of property
owners; 21 and hostility of members of the legal profession based
in the law and unfamilargely upon traditional apathy to changes
22
liarity with the registration procedure.
It is understandable why large abstract companies and title
insurance corporations have opposed the method. A carefully written, wisely administered land registration act, with an easily reachable and adequate assurance fund, would almost obviate their
existence. It is difficult to believe, however, that fear of pecuniary
loss is the sole, or even primary, reason for the opposition of lawyers. Certainly, the change-over would be, at most, a mere shift in
emphasis for them.
Even if this potential dislocation would be a major consideration in the adoption of an overall compulsory system, it is unfortunate that this somewhat subjective attitude must impede an even,
of a quite worthy alternative method of title
gradual progress
23
regulation.
Other legal and psychological bases for the system's practical
failure are apparent in more subtle form. Legal considerations
would include the ever-existent minor flaws and uncertainties prevalent in any piece of legislation. 4 On the psychological side, certain motivating factors are quite cogent. Especially in the case of
residential property, one holding land or contemplating its purchase
17 A title search is usually required before the title is insurable, but the search is usually made
by title insurance company attorneys. See King, Colorado Practice Methods § 129 (Supo. 1961).
18 See 2 Patton, Titles, ch. 14 (2d ed. 1957); 6 Powell, Real Property, ch. 83 (1958). Advantages
of the Torrens system are indicated in McDougall and Brabner-Smith, Land Title Transfer: A Regression, 48 Yale .J. 1125 (1929); Patton, The Torrens System of Land Title Registration, 19 Minn. L.Rev.
519 (1935).
19 Title registration is not compulsory in any state. Which system will be used is entirely optional
w th the land owner. The Torrens law, however, is the exclusive mode of title regulation in
Australia where the theory originated.
20 There would appear to be support of title insurance companies by other title dealing or
financing institutions chiefly because of financial alliances.
21 The layman can hardly be expected to appreciate and understand a new and technical procedural device for registering titles if the only professional group to which he can turn for advice
and education has not intelligently informed itself as to the operation of the law.
22 Born of a lack of knowledge and fed by the age old disinclination to forsake the old ways
and hazard the new, the proud and stubborn urge to protect and perpetuate the traditional ways
has had the heaviest impact on the growth of the Torrens system.
23 Title registration is an optional alternative method of title regulation. In no state is it
compulsory. It should be looked upon as a useful tool to be applied where appropriate and as
actually complementary to existing methods. Unfortunately, too many view it as a threat.
24 As complex as is the transfer of interests in land, no system of regulation could ever be
perfect in all respects. The Torrens law has definite weak spots. A few of the more important ones
cra discussed at note 82, infra.
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is inclined to think of himself and not the well-being of his anonymous future vendee. Resale will be, in many cases, of no immediate
concern and may not even be considered. Since an incontestable
title will, as a practical matter, have no higher value than one resting on the record, the fact that a future transfer of land will be
cost to the purchaser
effectuated much more quickly and at smaller
2 5
is likely to be of small present interest.
III.

OPERATION

OF THE COLORADO TORRENS SYSTEM

Generally, the Colorado act, patterned after the original South
Australian act has three basic aspects:
(1) There is a judici al determination of title similar to
quiet title, rendering an adjudication absolute against all
parties, resident and non-resident. The state, with certain
limitations, guarantees the title and operates the system's
machinery.
(2) Transactions thereafter must all be registered
against the title in the state-operated land titles office, and
they are not valid in the form of mere instruments executed
parties as against other competing registered interby the
26
ests.
The certificate of title is intended to be the complete
and accurate reflection of the result of all preceding transactions affecting the property. Persons dealing with a registered proprietor do not therefore have to look elsewhere
to search a few statutory excepthan the certificate, except
27
tions to indefensibility.
(3) An assurance fund is provided whereby persons
who, through no fault of their own have valuable rights
cut off by the registration decree, may be compensated. Th's
fund 28is created by a small fee charged for registering the
land.
A. Initial Registration
The initial adjudication is the cornerstone of the entire Torrens
system. An initial registration of title entails placing the land on
the register and declaring authoritatively the ownership of the
title. This determination, with certain exceptions 2 and in the absence of fraud in its procurement, is conclusive against all persons:
parties or non-parties, resident or non-resident.31)
Proceedings are begun by the presentation of an application,
praying registration. to the district court of the county wherein the
land is situated." This application12 must contain the name and
25 Contrast, however, the great possible savings and selling point of a subdivider. fnfro, note
86 and surrounding text.
6 The ordinary form of conveyance which purports to transfer title operates only as a contract
to convey and outhority to the registrar to transfer the title.
27 Five exceptions appear in the Colorado Statute. See Colo. Rev. Stat. § 118-10-33 (1953). The
exceptions are listed at note 56 infra.
2"8The rate is one-tenth of one percent per assessed dollar value of property registered. The
sum is collected and held by the county treasurer. Colo. Rev. Stat. § 118-10-86 (1953).
211Infra note 56.
30 Colo. Rev. Stat. § 118-10-30, 31 (1953).
31 Colo. Rev. Stat. § 118-10-15 (1953). The applicant must also file an abstract of title with the
clerk at the time application is mode. Colo. Rev. Stat. .4 118-10-16 (1953). A copy of the application
certified by the clerk, filed in the office of the county recorder has the effect of a lispendens. Colo.
Rev. Stot. § 118-.10-17 (1953).
;:2Colo. Rev. Stat. § 118-10-4 (1953) lists the necessary elements of the application. Colo. Rev.
Stat. § 118-10-7 (1953) sets forth a petition form.

JANUARY-FEBRUARY,

1962

DICTA

address of the applicant, his marital status, and if married the name
of the wife or husband. There must be a designation of the capacity
of the applicant as agent, owner or attorney. The land to be registered must be described in detail and the applicant must allege his
interest therein.3 3 If the land is occupied, the applicant must list
the names of the occupants and the latters' right to possess the
premises. The details of all liens and encumbrances on the land,
including the amount claimed and the name and address of the
claimants, must be given together with a listing of all other estates,
interests and claims of persons in and to the land and the names
and addresses of these persons. Some states also require that the
names and addresses of adjoining owners be given. In Colorado,
this apparently is required only where the applicant desires to have
the boundaries settled.34 All applications must be verified and the
spouse of the title holder should assent, in writing and under oath,
to the registration. In Colorado all persons named in the application are considered defendants to the action; 5 however, it is probable that any person
may assent to the registration and so signify
36
on the petition.
Immediately after the applicant files his abstract of title, the
court then orders referral of the application to an official examiner
of title 37 who proceeds to examine the title, occupancy, interests
and liens on the land described in the application. Upon completion
of his search, the examiner files a report which includes a certificate of his opinion upon the title.38 The clerk of the court thereupon
gives notice to the applicant who must elect, within 3a9 reasonable
time, to proceed further or withdraw his application.
If, in the opinion of the examiner, the applicant has a title as
alleged and proper application for registration, or if the applicant
after an adverse opinion elects to proceed further, the clerk immediately upon the filing of the examiner's opinion or the applicant's
election issues a summons to all persons named in the application
and such additional persons as are named by the examiner.4 0 Notice
by publication is provided where non-resident and unknown interest holders exist. 41 Upon application the court will appoint a guardian ad litem to protect the interests of those not in being and persons under a disability, adding the expense of the same to the
expenses of the proceeding. 42 Any person claiming an interest,
whether named and
served or not, may appear and answer within
43
the time provided.
If an appearance is entered and answer filed, the matter may
be set down for hearing upon motion of any party.4 4 Where an
33 The Colorado act provides that the owner of any estate or interest in land may apply the
title to the land registered. Colo. Rev. Stat. § 118-10-1 (1953). If the land is subject to homestead,
tis must be indicated.
34 Colo. Rev. Stat.
118-10-4 (9) (1953).
:35Colo. Rev. Stat. § 118-10-20 (1953).
36 The statute provides only that an assenting person need not be served with summons. Colo.
Rev. Stat. § 118-10-21 (1953). Where the place of residence of any person required to be listed is
unknown, it may be so stated if diligent inquiry has been mode.
37 A competent conveyancing attorney is appointed by the court as the examiner and advisor.
The fee of the examiner is paid by the applicant. Colo. Rev. Stat. § 118-10-13 (1953).
38 See Colo. Rev. Stat. § 118-10-18 (1953) for scope of the examination.
39 The election is to be made in writing and filed with the clerk of the district court. Cola. Rev.
Stat. § 118.10-18 (1953).
40 Cola. Rev. Stat. § 118-10-19 (1953).
41 Colo. Rev. Stat. § 118-10-20 (1953).
42 Colo. Rev. Stat. § 118-10-24 (1953).
43 Cola. Rev. Stat. § 118-10-25 (1953).
44 Colo. Rev. Stat. § 118.10-27 (1953). The hearing may be referred to the examiner as a referee.
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adverse party appears and answers within the period provided the
court may, upon motion of the applicant (his right appearing by
satisfactory proof), make its order and decree confirming the title
of the applicant and order registration of the same. 45 Those who
do not appear and answer, when some 4 of
the possible adverse
6
parties appear and answer, are in default.
If the court, after hearing, finds that the applicant has title
proper for registration, a decree of confirmation and an order to
register are entered. The decree binds all parties properly brought
within the jurisdiction of the court, whether they be under a dis7
ability or not, including the state. The decree may be appealed 448
circumstances.
specified
in
certain
except
reopened
be
but may not
The decree by statute bears the date, time of entry, and signature of the court. It defines specifically the interests of all parties
determined by the proceeding. 49 Immediately upon the filing of the
decree in the office of the registrar of titles, the registrar proceeds50
to register the interest in accordance with terms of the decree .
At the time of entry of the "first certificate of title,' 5' 1 the registrar
makes an exact duplicate and delivers it to the owner as evidence
of the entry. The certificate relates back to the date of the decree.5-2
The lands so registered remain registered lands and subject to the
provisions of
the Torrens Act until removed by proper statutory
53
procedures.

B. Transactions Thereafter
In Colorado, as in most jurisdictions, what is ordered or decreed
by the court is what is entered on the register. Since the register
is to contain sufficient statement of the title to make other and
further investigation unnecessary, the decree ordering registration
of title is necessarily broad of scope and contains much detail. In
45 Colo. Rev. Stat.

118-10-26 (1953).

46 Colo. Rev. Stat.
118-10-27 (1953).
47 Colo. Rev. Stat. A 118-10-30 (1953).
48 Persons having an interest in the land brought under the provisions of the act who have
been served, may bring an action to have their rights declared, provided they do so within
statutory period of 90 days. Colo. Rev. Stat. § 118-10-31, 32 (1953).
See Gerbig v. Spelts,
Colo. 201, 300 Pac. 606 (1931).
49 Colo. Rev. Stat.
118-10-34 (1953).
50 Colo. Rev. Stat. § 118-10-38 (1953).
51 Colo. Rev. Stat. § 118-10-39 (1953). Contents and form of the first certificate of title are
out in this section.
52 Colo. Rev. Stat.
118-10-44 (1953).
53 Colo. Rev. Stat. § 118-10-36 (1953). This is accomplished by surrender of the duplicate
tificate to the registrar with a written request for withdrawal.
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general, a decree will describe the premises and state the nature
and ownership of all estates, rights 5and
interests therein, and en4
cumbrances to which title is subject.
Persons receiving, a certificate of title in pursuance of a decree
of registration, and every subsequent purchaser of registered land
thereafter who takes the certificates of title in good faith and for
value, holds the same free from all incumbrances except those listed
on the last certificate of title in the registrar's office and certain
subsisting "overriding interests."55 The overriding interests specifically excepted from the decree by statute are in fact defects of
title. Their chief significance is that they are binding on the owner
whether or not they appear on the register. The Colorado act, like
most Torrens.system acts, lists the following as overriding interests:
(1) Existing leases not exceeding three years when there
is actual occupation under such leases.
(2) All public highways embraced within the description
of the registered land, and rights of way or easements for
water right or ditch purposes.
(3) Any tax or special assessment for which sale of the
land has not been had at the date of the certificate.
(4) Rights of appeal or rights to reopen under the act itself.
(5) Liens, claims or rights arising under federal law not
required by the laws of Colorado to be of record. 6
The owner of registered title is not restricted in his dealings
with the land. He may convey, mortgage, lease, charge, encumber
or otherwise deal with the property as fully as if it had not been
registered. Current forms of conveyance may be used, but no voluntary instrument of conveyance other than a will or a lease for less
than a three year term 7 is effective as a conveyance unless the
provisions of the act regarding conveyancing of registered lands
are complied with. A purported attempt to convey solely by means
of deed operates as a mere contract between the parties and as
evidence of the authority of the registrar to make registration.-'
Only the act of registration is operative to actually convey or affect
the land. 9
It should be noted that no new certificate will be entered upon
a transfer of registered land that does not divest the fee simple or
a part thereof from the registered owner. Interests less than freehold are indicated by memorial upon the existing certificate and
owner's duplicate. 60
1. Conveyance of freehold interests. To convey registered land,
the owner executes a deed of conveyance which the grantor files
with the registrar in the county where the land is situated. The
owner's duplicate certificate is surrendered and cancelled at the
•54Colo. Rev. Stat.
118-10-34 (1953).
55 Colo. Rev. Stat. 8 118-10-33 (1953).
56 It is also questionable whether a purchaser or mortgagee will be protected if bankruptcy
proceedings have been initiated. The Bankruptcy Act provides that no recording of the petition,
decree of adjudication. or order approving the trustee's bond need be recorded in the county where
the land is located if the record of the original proceedings is kept in the same county. 52 Stat.
852 (1938), 11 U.S.C. § 44(g) (1958).
5T See exception number one above.
5 Colo. Rev. Stat.
118-10-48 (1953).

51.Colo. Rev. Stat. § 118-10-48 (1953).
64IColo. Rev. Stat.
118-10-52 (1953).
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same time.6 1 After the original certificate is marked "cancelled,"
the registrar enters a new certificate to the grantee delivering to
him the duplicate. All claims and encumbrances currently adverse
to the title of the registered owner are then stated on the new
certificate, unless discharged in the transfer. When only a part of
the land described is transferred with a portion remaining in the
a new certificate issues to him for the part remaining
transferor,
62
his.
No title to registered land in derogation to that of the registered63owner can ever be acquired by prescription or adverse possession.
2. Transfer by will or heirship. Heirs at law or devisees, upon
death of the owner of registered lands, may file a certified copy
of the final decree of the probate court and the will (if any) with
the clerk of the district court where the land is located, making
application to the court for an order to enter a new certificate of
title. The court issues notice to all interested persons and may also
give notice by publication. It then directs entry of a new certificate
in favor of those entitled.6" A certificate may issue before complete
settlement of the estate, but a memorial to the effect that the estate
is in the process of settlement is required to appear on the certificate so issued. 5
3. Mortgages or trust deeds. A trust deed is deemed a mortgage
and is entered on the certificate in the form of a memorial. The
mortgagee is entitled to a duplicate of the certificate but it is
marked "mortgagee's duplicate" in large letters across its face. "
The usual proceedings to foreclose a mortgage apply to registered lands, except that notice of pendency of the proceeding must
on the certificate
be filed with the registrar and a memorial entered
67
at the time of the action's commencement.
When the owner of registered land is divested of the land by
decree or judgment, the party entitled to the property has a certificate of title entered in his favor and a duplicate of the certificate
is delivered. The matter is transacted in almost the same manner as
a voluntary conveyance. The new certificate will not enter, however, until the redemption period has expired and an order of the
court issues directing such entry."
4. Leases. Leases of registered lands for over three years' duration are registered in a like manner as a mortgage. The entry is by
way of memorial; a duplicate certificate is delivered to the lessee.'
61 Identity of registered owners is by signature. As in banking practice, the signature on the
duplicate transferring the same to the purchaser is carefully compared to that on the signature ccrd
which was filed with the registrar an the initial registration or preceding transfer.
Loss or destruction of duplicates occasionally occur, and then registration acts all make provision
for issuance of a new duplicate. In some states, Colorado included, this is done only after notice
and hearing by the court, in others proof of loss and identity to the registrar, but in all states under
very careful safeguards. Colo. Rev. Stat. § 118-10-54 (1953) (certified copy of duplicate). Neither
the public nor the owner are subject to loss from forged deeds so long as the latter safeguerds his
duplicate with the same care that he keeps any other valuable paper. If he is careless in the matter
of whom he entrusts it, there exists, except for the owner's signature card on file with the registrar,
the some danger that exists with unregistered titles. Elioson v. Wilborn, 335 III. 352, 167 N.E. 101
(1929).
62 Colo. Rev. Stat. § 118-10-55 (1953).
63 Colo. Rev. Stat. § 118-10-37 (1953). See Dillinger v. North Sterling Ir. Dist., 129 Colo. 17,
266 P.2d 776 (1954). Cf. Gains v. City of Sterling, 140 Colo. 63, 342 P.2d 651 (1959).
64 Colo. Rev. Stat.8 118-10-77 (1953).
63 Colo. Rev. Stat. 118-10-77 (1953).
66 Colo. Rev. Stat. A 118-10-60 (1953).
67 Colo. Rev. Stat. 8 118-10-62 (1953).
68 Colo. Rev. Stat. 118-10-63, 64 (1953).
69 Cola. Rev. Stat. § 118-10-66 (1953).
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5. Liens. A judgment or decree of court becomes a lien upon
and affects registered property only when a certificate or transcript
of the judgment docket0 is filed with the registrar and is entered on
the certificate of title.7

6. Mineral transactions-otherinterests. No specific treatment
of mineral interests is provided for in the Colorado act. Transactions
71
in minerals are potential trouble spots to be viewed with caution.
specificalwith
is
dealt
land
in
interests
other
of
many
Registration
ly in chapter ten of the statute.
C. The Assurance Funds
The indemnifying provision of the Colorado Torrens Title Registration Act is an essential feature of the Torrens system and is
found in the great majority of registration statutes.72 It is based
on the simplest premise, that if the state warrants the title under
its own system, then it should remedially compensate the person
who suffered by relying on that warranty. The state thus converts
the sufferer's legal right into cash and theoretically places him (so
far as a monetary payment can do so) in the position he would
have been had the error not occurred.
The state makes provision for this contingent liability it assumes by collecting a fee from persons dealing with land at the
registrar's office. The fee in Colorado is a fixed percentage of the
value of the land concerned and is charged only at the time of7
initial registration, or when the land passes by devise or descent. 3
No further payment is required if the land subsequently increases
in value. The fund built up from these fees is called the "assurance
fund." This fee should not be confused with registration fees
charged to support the cost 4of the operation of the system, and
which are really service fees?
70 Colo. Rev. Stat. § 118-10-71, 73 (1953).
71 Alberta, Canada, has had an unfortunate experience in its application of the Torrens laws to
See the famous case of Canadian Pacific Ry. Co. v. Turta, S.C.R. 427, 12 W.W.R.
minerals.
(N.S.) 97 (1954). In Colorado, oil and gas transactions in the northeastern part of the state, the
strongest Torrens section, have given rise to some difficult problems. See 33 Dicta 194 (1956).
72 Colo. Rev. Stat. § 118-10-88 (1953). See Patton, The Torrens System of Land Title Registration,
19 Minn. L. Rev. 519, 530 (1935).
73 Colo. Rev. Stat. § 118-10-86 (1953).
74 Although an express purpose of the Torrens law is to bring about the cheaper and more
speedy settlement, registration and transfer of title, in view of the expense of initial registration,
it is probably no cheaper to transfer via the Torrens system the first time. Considerable savings
are obtained on subsequent transfers however.
Statutory expenses to be paid the registrar are listed in Colo. Rev. Stat. § 118-10-99 (1953).
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Once a loss occurs as the result of an error 75 and the person is
precluded from bringing an action to recover the interest lost,76
a claim may be filed against the fund in the hands of the county
treasurer.77 If persons other than the registrar and his deputies, the
examiner, or clerk of the court are the cause of the loss, then no
final judgment may be entered against the county treasurer until
execution against the other persons is returned unsatisfied. 78 The
assurance fund is not liable for any losses occasioned by breaches of
trust.
The amount recoverable from the fund is the fair market value
of the real estate at the time of the last payment to the assurance
fund.7 9 Many other jurisdictions limit, arbitrarily, the total amount
that can be obtained from the fund. There is no fixed maximum
recovery in Colorado. A limitation as to time is built into the act
making it necessary to make claim against the fund within six years
of the accrual of the right.8 0 Consideration is given to disability
of claimants, however, and claims will not be barred if within two
years of the removal of the disability, claimants assert their rights.8'
There are several serious weakness in the assurance fund provisions.8 2 These weaknesses prevalent in the Torrens laws of the
United States do not exist in England2Y'
CONCLUSION

The possibility of simplification of our land title system should
appeal to every thoughtful and conscientious lawyer, as, other
things being equal, a consummation greatly to be desired. That our
present system of transferring title to land is not all we have a
right to hope for does not admit of question, and those who know
most about its pitfalls and complexities are the ones who most fully
realize the need for improvement and simplification wherever possible.
The relative merits of the two basic systems of regulating the
ownership of land and the transactions with land-deed registra75 The indemnity fund is designed primarily for parties other than the registered owner, whose
title is presumably conclusive. Two broad categories of persons eligible for indemnification are
provided for:
(1) Those sustaining loss through mistake or misfeasance of the registrar or other officers
involved, and
(2) Those wrongfully deprived of an interest by bringing the land under the act, or by
registration as owner or by any mistake, omission or cancellation.
76 Thus, one whose interest in land had been excluded in the registration proceedings would
presumably be obliged to bring a direct action to assert that interest rather than sue for indemnity
until the limitation period expired. And, in the same case where the owner of land was an occupant
at the time of registration and was not served or notified, he would probably at no time have
recourseto the fund. See Chicago Title and Trust Co. v, Darley, 363 III. 197, 1 N.E.2d 846 (1936);
Sheaff v. Spindler, 339 Ill.540, 171 N.E. 632 (1930). These Illinois cases are based on a Torrens
statute provision quite similar to that of Colorado.
77 White v. Ainsworth, 62 Colo. 513, 163 Pac. 959 (1917).
78 Colo. Rev. Stat. § 118-10-89 (1953).
70 Colo. Rev. Stat. § 118-10-90 (1953).
80 Colo. Rev. Stat. § 118-10-91 (1953).
81 Colo. Rev. Stot.
118-10-91 (1953).
82 The prospective claimant faces several serious problems. Not only must he sue the county
treasurer, an unfortunate provision, but the right of action may accrue before the claimant has
knowledge of the mistake. Hence, the possibility exists that the time limitation will expire before
he learns of the defect.
Even if the time limitation has not run out and action against the county treasurer is ripe,
another worry may be that the fund will not be sufficient to meet the claim. The amount contained
in the fund will depend upon the frequency of registration in the county.
83 In England, there is no judicial suit brought against the fund. Instead, there is merely notice
of a claim against the fund. The time begins to run from the date the defect is discovered and
the Exchequer backs up the fund, should it be insufficient to pay a claim. Land Registration Act,
15 Geo V.,ch. 21, §§ 7 and 8 (1925).
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tion and title registration-have been the object of much heated
introduced into the United
debate since title registration was first
States in the late nineteenth century.8 4 This note does not purport
to advocate either theory as the sole answer to our land transfer
problems. Whatever merit attaches to the arguments of proponents
of either system depends in each case on the individual thesis
adopted and the grounds set forth to support it. The writer does,
however, make a plea for an objective evaluation of the possible
regulatory systems and urges that title registration not be overlooked or discounted because of inertia and subjectivism.
A study of usage patterns in given areas indicates that local
conditions tend to dictate the adoption, growth or subsistance of
the particular land system used. For instance the success of the
Torrens system in Chicago has been attributed in part to the fact
that it helped untangle the confusion into which titles were thrown
as a result of the destruction of records in the great fire.
In our own state, in the eastern counties, the Torrens law was
utilized to clear up a rather bad title situation. It seems that this
area was settled under homestead, preemption and timber culture
claims in the late eighties and early nineties. Most acquirers almost
immediately placed a mortgage on the land. Inexperience in farming in a semi-arid region caused the failure of many settlers in
earning a livelihood. Then to complete their ruin came the panic
of 1893. The question of whether to leave or starve was resolved
in favor of abandonment. These settlers left in hordes. Tax liens
added chaos to an already confused title condition. The mortgages
had been "hocked" about in the Eastern states and many had been
abandoned, or parties thereto had died leaving heirs who could not
be found. In 1900 when a boom in these lands was again started by
the development of a new system of farming semi-arid lands, the
necessity for clearing up titles became acute. The Torrens system
was resorted to as the only adequate means of performing the task.
The result was that in the eastern counties of Colorado, from about
1908 to 1918, probably a thousand quarters of land were registered
under the system. A somewhat similar situation arose in New York
state and was remedied by application of title registration laws.8 5
84 Supro note 17. On the other side, see Bordwell, The Resurrection of Registration of Title,
7 Univ. of Chicago L.Rev. 470, 488 (1940).
85 Where quiet title is necessary anyway, registration of the title should definitely be considered.
It involves little waste and is permanent in effect. See McCall, The Torrens System - After ThirtyFive Years, 10 N.C.L. Rev. 329 (1932).
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Registration of titles has been most extensively used in the
large urban centers of a few states.8 6 The reason for this is the
result of real estate and developing companies' discovery that it
is cheaper and safer to have the title to large tracts registered than
to purchase abstracts for each separate tract when they subdivide.
They can then offer the prospective buyer perfect title without a
title search. The buyer merely obtains a new certificate at a nominal cost.
Looking to the other side, in some states there has never been
any real need for the Torrens system.8i Where records of titles are
simple and short as in the younger states, and in those states where
title records are so reasonably correct that even title insurance
companies cannot subsist,' it would probably be wasteful to put a
title through th initial judicial process. It is true that in spite of
many potential danger spots in a given title chain, the basic fact
exists that a vast majority of titles today are sound and marketable.
Other than the useless work of searching such titles each time the
property is conveyed, 9 there is perhaps valid reason for hesitancy
in resorting to the rather lengthy initial adjudication."
Rural communities tend to create less demand for registration
benefits. This is because rural tenures are long-term and less frequently transferred. Even if the initial title is defective, the defects
are usually cured by limitation statutes.
With all these considerations in mind the question is not one
of which theory is preferred. Rather, the problem is which system
will best serve the client's needs. The registration method may not
be appropriate in the particular situation facing the attorney, but
he should not be blinded to the fact of its existence. Where there
is an opportunity to at least consider the new system's usage, it
should not be overlooked. The position of the legal profession in
the premises is a powerful one. As legislators and educators of the
public in law, we can encourage this very workable alternative
system or destroy it-the ultimate choice is ours.
86 Los Angeles, California; Chicago, Illinois; Boston, Massachusetts; Cleveland, Ohio; St. Paul,
Minneapolis and Duluth, Minnesota.
87 The Torrens System was originally initiated as a reform low. Where the evils indicated in
the preamble (Supro note 1) of the prototype act do not exist, there is no need for reform.
88 The State of Utah boosts of this.
89 Supra note 13.
90 Crowded dockets in most jurisdictions seriously delay the initicl adjudication process. It may
take as long as two years to have the title initially registered.
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